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The  Legal  Responsibilities  of 
Clergymen  who  Solemnize  Marriages 

in  Pennsylvania. 


The  laxity  of  the  divorce  laws  of  Pennsylvania  has  been 
recently  brought  to  public  attention,  by  the  press  of  the 
State  and  by  the  message  of  the  Governor.  Incidental  to  the 
discussion  of  the  matter  of  divorce,  is  the  subject  of  marriage 
itself.  Suggestions  have  been  made  to  the  effect  that  the 
evils  of  our  divorce  system  would  be  mitigated  if  marriages 
were  made  with  greater  regard  to  the  existing  law  of  the 
State. 

The  religious  sentiment  of  the  community  commonly  leads 
the  parties  desiring  to  be  married,  to  apply  to  a  clergyman. 
In  1884,  in  Philadelphia,  there  were  8637  marriages  regis¬ 
tered.  Of  this  number  all  but  about  409  were  solemnized  by 
clergymen.  The  responsibility  for  the  legality  of  a  large  pro¬ 
portion  of  marriages  would  thus  seem  to  rest  upon  clergymen. 

It  is,  therefore,  of  importance  to  determine  what  are 
the  responsibilities  of  clergymen  who  solemnize  marriages  in 
Pennsylvania. 

Marriage  is  a  contract  by  which  a  man  and  woman 
become  husband  and  wife,  and  assume  the  obligations  belong¬ 
ing  to  such  a  relation.  It  has  been  defined  by  another  to 
be  “  a  contract  according  to  the  form  prescribed  by  the  law 
by  which  a  man  and  woman,  capable  of  entering  into  such  a 
contract,  mutually  engage  with  each  other  to  live  their  whole 
lives  together  in  the  state  of  union  which  ought  to  exist  be¬ 
tween  a  husband  and  his  wife.”1  Marriage  has  ever  been  re¬ 
garded  as  a  contract.  In  its  origin  it  was  a  contract  of  natural 
law,  founded  on  mutual  consent.  With  the  progress  of  society  it 
became  a  civil  contract,  regulated  by  law  and  endowed  with 
civil  consequences.  In  addition,  it  is,  in  a  certain  sense,  a 
religious  contract.  In  civilized  countries  the  consent  of  the 


1  Shelford  on  Mar.  and  Div.,  page  i. 


parties  is  consecrated  and  ratified  by  a  vow  to  God,  and  fre¬ 
quently  in  the  presence  of  the  ordained  officer  of  a  religious 
organization.  Sir  William  Blackstone  says:  “Our  law  con¬ 
siders  marriage  in  no  other  light  than  as  a  civil  contract.  The 
holiness  of  the  matrimonial  state  is  left  entirely  to  the 
ecclesiastical  law, — the  temporal  courts  not  having  jurisdiction 
to  consider  unlawful  marriage  as  a  sin,  but  merely  as  a  civil 
inconvenience.”1 

In  Pennsylvania,  marriage  is  but  a  civil  contract.  The  law 
does  not  require  that  the  mutual  consent  of  the  parties  should 
be  given  in  the  presence  of  a  person  in  holy  orders.2  Want  of 
care  in  the  use  of  terms  in  this  connection  is  sometimes  pro¬ 
ductive  of  confusion.  There  is  a  contract  to  many  and  there  is  a 
contract  of  marriage.  The  first  is  an  agreement  to  marry  at  a 
future  time.  It  is  a  contract  to  enter  into  a  contract.  A  failure 
to  fulfil  it  is  commonly  called  a  breach  of  promise.  With  the 
contract  to  marry  we  have  now  nothing  to  do.  The  contract  of 
marriage  is  the  subject  for  our  present  consideration. 

“  It  advances  not  the  morals  or  merits  of  society  to  treat 
lightly  or  loosely  the  obligation  of  the  matrimonial  contract.”  3 
Its  important  nature  is  apparent.  It  is  the  foundation  of 
sound  morals,  of  Christian  society  and  of  the  domestic  and  eleva¬ 
ting  affections  and  relations  between  parents  and  children.  It 
not  only  affects  the  personal  rights  of  the  contracting  parties, but 
also  of  innocent  children  to  come  after  them.  It  affects  the 
rights  of  property.  By  virtue  of  the  marriage,  the  wife  obtains 
her  right  of  dower.  This,  on  the  death  of  her  husband,  entitles 
her  to  one-third  of  all  the  real  estate  of  which  he  may  have 
been  seized  during  the  coverture,  for  her  life.  By  marriage  she 
also  obtains  a  right,  at  the  death  of  her  husband,  to  one-half  (or 
one-third  where  there  are  children),  of  all  his  personal  property. 
As  a  general  rule,  the  wife  cannot,  without  her  consent,  be 
deprived  of  these  rights  by  her  husband,  either  in  his  life-time 
or  by  will  at  his  death.  On  the  other  hand,  the  husband  by 
marriage  obtains  his  courtesy  in  the  real  estate  of  his  wife, 
which  is  his  right  to  all  her  real  estate  at  her  death,  for  the  term 


1  i  Blackstone’s  Commentaries.,  page  433. 

2  Parker’s  Appeal,  44  Pa.  St.,  309  (1863). 

3  Thompson  J. ,  in  Hoffman  vs.  Hoffman,  30  Pa.  St.,  419  (1858). 


of  his  life.  He  might  at  common  law,  during  her  life,  claim 
and  reduce  to  possession  her  personal  property, 1  and  he  is 
entitled  to  her  earnings. 

The  permanency  of  the  contract  adds  to  its  importance. 
It  is  to  last  until  death  separates  the  parties.  Although  made 
by  the  will  of  the  parties,  after  it  is  made,  it  cannot  be  set 
aside  by  their  mutual  consent.  In  this  respect  it  differs  from 
every  other  contract. 

The  law  encourages  marriage.  The  earliest  of  our  Penn¬ 
sylvania  Statutes  declares  that  “all  marriages  not  forbidden  by 
the  law  of  God  shall  be  encouraged.'’  2  Contracts  in  restraint 
of  marriage  have,  in  many  States,  been  held  to  be  void  as 
against  public  policy.  On  the  other  hand,  contracts  to 
procure  marriage  between  certain  parties  have  been  held  to 
be  without  binding  obligation  on  the  same  ground.  Public 
policy  leads  the  law  to  encourage  marriage,  but  it  also  requires 
so  private  a  relation  to  be  brought  about  by  proper  means. 

The  Statute  laws  of  Pennsylvania  which  provide  for  the 
manner  of  contracting  marriage,  are  in  a  most  deplorable  con¬ 
dition.  They  are  in  conflict  with  present  customs  and  judicial 
decisions.  We  need  no  better  proof  of  this  than  the  opinion  of 
Chief  Justice  Gibson  delivered  in  1833,  uPon  the  construction  of 
the  acts  of  1700  and  1729.  These  acts,  it  must  be  remembered, 
are  to-day  upon  our  books  apparently  in  full  life  and  vigor. 
He  says:  “Many  provisions  in  the  acts  of  17CO  and  1729, 
though  doubtless  wholesome  when  they  were  enacted,  are  ill 
adapted  to  the  habits  and  customs  of  society  as  it  now  exists. 
It  is  not  too  much  to  say  that  a  rigid  execution  of  them  would 
bastardize  a  vast  majority  of  the  children  which  have  been 
born  within  the  State  for  half  a  century ;  for  if  the  clause 
which  requires  that  ‘  all  marriages  shall  be  solemnized  by 
taking  each  other  for  husband  and  wife  before  twelve  sufficient 
witnesses  ’  were  taken,  according  to  its  natural  import,  for  a 
declaration  of  what  shall  be  a  legal  marriage,  and  what  not,  it 
would  follow  that  a  marriage  contracted  in  any  other  form  or 
way  is  void.  To  escape  from  a  conclusion  imputative  of 
guilt  to  the  parties  and  destructive  of  the  civil  rights  of  their 


1  But  not  now  under  the  act  of  1848. 

2  Act  of  1701,  Pur.  Dig.  p.  1002,  pi.  1. 


4 


offspring,  it  is  necessary  to  hold,  not  only  this  clause,  but  those 
which  require  a  certificate  of  the  marriage  under  the  hands  of 
the  parties  and  the  twelve  witnesses  to  be  registered  in  the 
proper  office,  as  well  as  publication  of  bans  by  posting  on  the 
church  or  court  house  doors,  with  other  matters  fallen  into 
disuse,  to  be  but  directory.”  1  We  thus  have  a  specific  enact¬ 
ment  prescribing  the  requisites  of  a  marriage  and  a  decision  of 
our  highest  judicial  tribunal  practically  overruling  the  act, — the 
court  being  driven  to  this  extreme  by  the  best  of  reasons.  It 
would  be  time  wasted  to  follow  the  requirements  of  the  acts 
seriatim.  We  must  look  to  the  decisions  of  the  courts  to  find 
the  legal  method  of  contracting  marriage. 

An  agreement  in  words  of  the  present  tense  made  between 
parties  capable  of  contracting  matrimony  is  all  that  is  required 
to  make  a  valid  marriage  in  Pennsylvania.  No  particular  form 
of  words  is  necessary. 2  It  is  not  necessary  that  the  contract 
of  marriage  be  made  in  the  presence  of  a  clergyman  or  magis¬ 
trate,3  nor  is  any  religious  or  other  ceremony  required  as  in 
some  States. 4  The  precepts  of  religion  and  morality  may  add 
to  its  solemnity,  but  they  have  nothing  to  do  with  its  civil 
obligation.5 

Where  a  marriage  is  made  in  words  of  the  present  tense 
it  is  an  executed  contract,  a  completed  marriage,  and  it  need 
not  be  followed  by  cohabitation.  Where,  however,  the  con¬ 
tract  is  made  per  verba  dc  futuro ,  it  must  be  followed  by 
consummation.  It  would  seem  that  it  then  amounts  to  a  valid 
marriage  in  the  absence  of  all  civil  regulations  to  the  contrary. 6 

Chief  Justice  Woodward,  rendering  the  opinion  of  the 
Supreme  Court,  has  said  :  “  Marriage  is  in  law  a  civil  contract, 
and  does  not  require  any  particular  form  of  solemnization  be¬ 
fore  officers  of  church  or  State,  but  it  must  be  evidenced  by 

1  Rodebaugh  vs.  Sanks,  2  Watts,  10  (1833). 

2  Commonwealth  vs.  Murtagh,  1  Ashm.,  274(1831). 

Richard  vs.  Brehm,  73  Pa.  St.,  144  (1873). 

Guardians  vs.  Nathans,  2  Brewster,  149  (1845). 

Fulkerson  vs.  Day,  38  Leg.  Int.,  286  (1881). 

3  Commonwealths.  Murtagh,  1  Ashm.,  274  (1831). 

4  Hantz  vs.  Sealy,  6  Binney,  405  (1814). 

5  Physick’s  Estate,  2  Brewster,  185  (1862). 

6  Richards.  Brehm,  73  Pa.  St.  144  (1873);  2  Kent’s  Commentaries, page  87;  2  Greenleaf’s 
Evidence,  §  460. 
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words  in  the  present  tense,  uttered  with  a  view  and  for  the 
purpose  of  establishing  the  relation  of  husband  and  wife,  and, 
like  all  other  civil  contracts,  should  be  proved  either  by  the 
signature  of  the  parties  or  by  witnesses  who  were  present  when 
it  was  made.  For  the  sake  of  public  manners  and  morals,  and 
to  avoid  scandal,  it  is  better  that  such  contracts  should  be 
attested  by  some  officers  of  religion  or  by  a  civil  magistrate, 
but  if  parties  will  not  respect  the  wholesome  usages  of  society 
in  this  regard,  they  should  at  least  save  their  issue  from  the 
reproach  of  bastardy  by  making  a  contract  of  marriage  that 
shall  be  susceptible  of  proof."  1 

Ordinarily  the  validity  of  a  marriage  is  to  be  determined 
by  the  law  of  the  place  where  it  is  celebrated.  If  valid  there, 
it  is  valid  everywhere.  Our  courts  have  not  established, 
e  converso ,  that  marriages  of  citizens  not  good  according  to 
the  place  where  celebrated,  are  universally  and  under  all  pos¬ 
sible  circumstances  to  be  disregarded. 2 

We  may  now  inquire  what  marriages  a  clergyman  may 
properly  solemnize.  The  question  can  be  best  answered  by 
enumerating  those  marriages  which  he  ought  not  to  celebrate. 
They  are  divisible  into  two  classes.  First,  those  marriages 
which  are  illegal,  but  for  solemnizing  which,  no  penalty  is 
imposed.  Second,  those  marriages  which  render  the  celebrant 
liable  to  a  penalty  for  their  solemnization.  In  the  first  class 
are  marriages  of 

1.  Parties  within  certain  degrees  of  consanguinity  or 

affinity. 

J 

2.  A  person  with  a  husband  or  wife  living  and  undi¬ 

vorced. 

3.  A  person  who  has  been  divorced,  in  certain  cases. 

4.  A  person  without  mental  capacity. 

1  Commonwealth  z’s.  Stump.  53  Pa.  St..  136  (1866). 

2  Phillips  vs.  Gregg,  10  Watts,  158(1840)  ;  City  7’s.  Williamson,  10  Fhila.,  176  (1873). 

Hazzard’s  Estate,  8  W.  X.  C.,  484  (1880)  ;  Smith  vs.  Thornton,  5  W.  X.  C.,  372  (1877). 

Xote — It  is  true  that  a  marriage  maybe  proved  by  the  cohabitation  of  the  parties,  and  the 
fact  that  they  held  themselves  out  to  the  world  as  husband  and  wife.  These  are  evidence  of  the 
existence  of  a  marriage  so  far  as  the  rights  of  property  or  the  legitimacy  of  children  are  concerned. 
They  are  not,  however,  conclusive  proof  of  a  marriage,  but  simply  evidence  which  warrants  the  pre¬ 
sumption  that  there  has  been  a  marriage.  Evidence  of  cohabitation  and  reputation  is  not  admissible 
in  a  prosecution  for  bigamy  or  adultery.  In  such  cases  direct  proof  of  the  contract  of  marriage 
is  required.  Yardley’s  Estate,  75  Pa.  St.,  207  (1874);  Thorndell  z'j.  Morrison,  25  Pa.  St.,  326 
(i8d5);  Senser  vs.  Bower,  1  P.  and  W.,  452  (1830). 
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5.  A  person  who  has  been  coerced  or  defrauded  into 

marriage. 

6.  A  person  of  insufficient  age. 

In  the  second  class  are  marriages  of 

1.  Minors  without  the  consent  of  parents  or  guardians. 

2.  Servants  without  the  consent  of  masters  or  mistresses. 

3.  Intoxicated  persons. 

First,  then,  of  marriages  within  certain  degrees  of  con¬ 
sanguinity  or  affinity.  I  quote  the  language  of  the  late  Chief 
Justice  Sharswood,  in  a  case  decided  in  the  Supreme  Court 
in  1872:1  “At  common  law  there  were  two  kinds  of  disabil¬ 
ities  affecting  the  validity  of  the  marriage  relation.  The  first 
were  termed  canonical,  depending  on  the  law  of  the  church 
and  enforced  in  the  ecclesiastical  court.  Among  these  were 
consanguinity  and  affinity.  These  causes  rendered  marriage 
voidable  only,  and  it  was  necessary  that  the  nullity  should  be 
declared  during  the  lifetime  of  the  parties,  otherwise  they  were 
and  continued  valid  for  all  civil  purposes.  The  second  kind 
were  civil  disabilities,  such  as  a  prior  marriage,  infancy,  idiocy, 
lunacy,  fraud  or  force.  These  made  the  contract  void  ab 
initio  and  the  union  meretricious.  In  such  cases  no  sentence 
of  nullity  or  decree  of  divorce  was  required,  but  at  all  times, 
whether  during  the  lifetime  of  the  parties  or  afterwards,  the 
marriage  might  be  considered  and  treated  as  null  and  void. 
In  this  State  there  are  no  merely  canonical  disabilities,  for  the 
canons  of  no  church  are  of  any  binding  force,  nor  are  there 
any  ecclesiastical  courts  to  pass  sentence  upon  offenders  pro 
salute  anim annul' 

By  Section  39  of  the  Act  of  31  March,  i860,2  all  mar¬ 
riages  within  certain  degrees  of  consanguinity  or  affinity  are 
declared  to  be  void,  and  persons  so  marrying  are  punishable 
by  a  fine  not  exceeding  five  hundred  dollars  and  an  im¬ 
prisonment  by  solitary  confinement  at  labor  not  exceeding 
three  years.  The  table  of  degrees  of  consanguinity  contained 
in  the  Act  is  as  follows:  A  man  may  not  marry  his  mother, 
his  father’s  sister,  his  mother’s  sister,  his  sister,  his  daughter 
or  the  daughter  of  his  son  or  daughter.  A  woman  may  not 


1  Walters’  Appeal,  70  Pa.  St.,  392  (1872.) 

2  Pur.  Dig.,  page  326,  pi.  54. 
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marry  her  father,  her  father’s  brother,  her  mother’s  brother, 
her  brother,  her  son  or  the  son  of  her  son  or  daughter.  As 
to  the  degrees  of  affinity,  it  is  provided  that  a  man  may 
not  marry  his  father’s  wife,  his  son’s  wife,  his  wife’s  daughter 
or  the  daughter  of  his  wife’s  son  or  daughter.  A  woman  may 
not  marry  her  mother’s  husband,  her  daughter’s  husband,  her 
husband’s  son  or  the  son  of  her  husband's  son  or  daughter. 

By  the  earlier  Act  of  13  March,  1815,  Section  3,1  mar¬ 
riages  within  these  degrees  of  consanguinity  are  declared  void 
to  all  intents  and  purposes,  and  power  is  given  to  the  Courts 
of  Common  Pleas  to  grant  absolute  divorces  in  such  cases. 
When,  however,  such  a  marriage  has  not  been  dissolved  dur¬ 
ing  the  lifetime  of  the  parties,  the  act  provides  that  the  unlaw¬ 
fulness  of  the  marriage  shall  not  be  inquired  into  after  the 
death  of  either  the  husband  or  the  wife.  This  last  clause 
is  still  in  force.  .  It  is  not  affected  by  the  Act  of  i860 
{supra),  which  makes  such  marriages  “void.”  The  marriage 
is  voidable  during  the  life  of  the  parties.  After  the  death  of 
either  of  them,  its  legality  cannot  be  questioned.2  Referring 
to  marriages  within  the  degrees  of  consanguinity  and  affinity, 
the  Supreme  Court  have  said:  “We  cannot,  however,  refrain 
from  stating  that  such  connections  are  destructive  of  good 
morals,  and  should  not  only  be  frowned  upon  by  the  com¬ 
munity,  but  be  very  severely  punished,  and  this  unquestion¬ 
ably  was  the  view  of  the  revisers  of  our  criminal  code.”3 

A  person  having  a  husband  or  a  wife  living  and  undi¬ 
vorced,  cannot  legally  be  married  to  a  second  husband  or 
wife.  The  prior  marriage  renders  the  second  one  void.4  By 
the  Act  of  14  April,  1859,  Section  1,  it  is  provided5  that  where 
a  supposed  or  alleged  marriage  shall  have  been  contracted, 
which  is  absolutely  void  by  reason  of  one  of  the  parties  having 
a  husband  or  wife  living  at  the  time,  the  court  shall  have 
power  to  decree  the  supposed  marriage  to  be  null  and  void,  on 


1  Pur.  Dig.,  page  508,  pi.  2. 

2  Walter’s  Appeal,  70  Pa.  St.,  392  (1872). 

3  Parker’s  Appeal,  44  Pa.  St.,  309  (1863). 

4  Heffner  vs.  Heffner,  23  Pa.  St.,  104  (1854) ;  Kenley  vs.  Kenlay,  2  Yeates,  207  (1797). 

5  Pur.  Dig.,  page  510,  pi.  n. 
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the  application  of  an  innocent  or  injured  party.  This  decree 
of  nullity  is  in  the  nature  of  an  absolute  divorce,  and  is  sub¬ 
stantially  the  same.  By  the  34th  Section  of  the  Act  of  31 
March,  i860,1  any  person  who  shall  have  two  wives  or  two 
husbands  at  one  and  the  same  time,  is  declared  to  be  guilty  of 
a  misdemeanor,  and,  on  conviction,  such  person  shall  “be  sen¬ 
tenced  to  pay  a  fine  not  exceeding  one  thousand  dollars,  and 
to  undergo  an  imprisonment  by  separate  and  solitary  confine¬ 
ment  at  labor  not  exceeding  two  years,  and  the  second  mar¬ 
riage  shall  be  void.”  The  question  then  arises  whether  the 
innocent  party  injured  by  the  second  supposed  marriage, 
can  marry  again.  Such  an  one  cannot  so  marry  without 
first  having  obtained  a  judicial  decree,  declaring  the  supposed 
marriage  void.  Such  a  decree  may  be  obtained  under  the 
provisions  of  the  Act  of  1859  (supra).  A  conviction  of  the 
wrongdoer  of  bigamy  under  the  Act  of  i860  (supra)  is,  as 
we  have  seen,  a  decree  in  effect  declaring  the  second 
marriage  void.  Thus,  either  by  securing  a  decree  in  the 
nature  of  a  divorce,  or  by  a  conviction  of  the  wrongdoer  of 
bigamy,  the  injured  party  obtains  the  legal  right  to  marry.2 

A  proviso  is  added  to  the  Act  making  bigamy  a  misde¬ 
meanor,  to  the  effect  that,  if  any  husband  or  wife,  upon  any 
false  rumor,  in  appearance  well-founded,  of  the  death  of  the 
other  (when  such  other  has  been  absent  for  two  whole  years), 
marry  again,  he  or  she  shall  not  be  liable  to  the  penalty  of 
fine  and  imprisonment.3  Where  such  absence  and  second  mar¬ 
riage  take  place,  although  the  party  is  not  criminally  liable, 
it  is  provided  by  the  Act  of  13  March,  1815,  that  “it  shall 
be  in  the  election  of  the  party  remaining  unmarried,  at  his  or 
her  return,  to  insist  to  have  his  or  her  former  wife  or  husband 
restored,  or  to  have  his  or  her  own  marriage  dissolved,  and 
the  other  party  to  remain  with  the  second  husband  or  wife; 
and  in  any  suit  or  action  instituted  for  this  purpose  within  six 

1  Pur.  Dig.  page  324,  pi.  49. 

2  Sufficient  authority  has  been  found  in  Thompson  vs.  Thompson,  31  Leg.  Int.,  124(1874)  ; 
Griffith  vs.  Smith,  1  Clark,  479  (1872),  and  Harrison  vs.  Harrison,  1  Phila. ,  389  (1852),  to  warrant 
the  statement  of  the  law  made  in  the  text,  but  to  avoid  any  possibility  of  difficulty,  it  is  strongly 
advised  that  no  one  whose  marriage  is  thus  null  and  void  should  be  remarried  until  a  decree  in 
the  nature  of  an  absolute  divorce  has  been  obtained  under  the  Act  of  1859,  from  a  court  of  com¬ 
petent  jurisdiction. 

3  Pur.  Dig.,  page  324,  pi.  49. 
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months  after  such  return,  the  Court  may  and  shall  sentence 
and  decree  accordingly.” 1  In  order  still  further  to  guard 
against  bigamy,  the  Act  of  31  March,  i860,  Section  35,  im¬ 
poses  a  fine  not  exceeding  five  hundred  dollars  and  an  impris¬ 
onment  not  exceeding  two  years  by  solitary  confinement  at 
labor  on  any  unmarried  man  or  woman  who  shall  knowingly 
marry  the  wife  or  husband  of  another  person. 2 

There  are  in  Pennsylvania,  as  elsewhere,  two  kinds  of 
divorce,  a  mensa  etthoro  and  a  vinculo  matrimonii.  The  first  is 
but  a  separation  of  the  parties,  legalized  by  a  decree  of  the  court. 
The  second  is  an  absolute  severance  of  the  marriage  relation. 
The  granting  of  a  divorce  a  mensa  et  tlioro  does  not  entitle 
either  of  the  parties  to  marry  again.  A  decree  a  vinculo  mat¬ 
rimonii  does  give  this  right.  With  the  restriction  about  to 
be  mentioned,  a  divorce  a  vinculo  is  said  to  have  the  same 
effect  as  death.  It  works  an  entire  separation  of  the  parties.3 
The  restriction  is  where  the  divorce  has  been  obtained  on  the 
ground  of  adultery.  In  such  a  case  the  wife  or  husband  who 
has  been  guilty  of  the  crime  may  not  marry  the  particcps  crim- 
inis  during  the  life  of  the  former  husband  or  wife.4 

Where  a  person  desiring  to  be  married  states  that  he  or 
she  has  been  divorced  from  a  former  wife  or  husband  by  pro¬ 
ceedings  had  in  another  State,  inquiry  should  be  made  as  to  the 
legality  of  the  divorce.  A  foreign  divorce  may  not  be  legal  or 
of  binding  force  in  Pennsylvania;  as  where  a  husband  procures 
a  divorce  in  one  State  from  his  wife  who  is  domiciled  in  another 
State  without  serving  her  with  notice  of  the  proceedings  in 
divorce.5  On  the  other  hand  where  a  decree  is  obtained  in 
New  York  for  adultery,  it  is  not  lawful  for  the  guilty  party  to 
marry  again  during  the  life  of  the  first  husband  or  wife. 
Though  this  decree  may  be  valid  and  binding  in  the  State 

1  Pur.  Dig.,  page  512,  pi.  20. 

2  Pur.  Dig.,  page  324,  pi.  50. 

3  Miltimore  vs.  Miltimore,  40  Pa.  St.,  156  (1861);  Thompson  vs.  Thompson,  31  Leg.  Int., 
124  (1874);  Harrison  vs.  Harrison,  1  Phila.,  389  (1852);  Howard  7'S.  Lewis,  6  Phila.,  55  (1865.) 

4  Act  13  March  1815,  §  9,  Pur.»Dig.,  page  512,  pi.  22.  The  divorce  must  have  been  granted 
on  the  ground  of  adultery.  Where  a  decree  of  divorce  has  been  obtained  against  a  wife  for 
desertion,  her  subsequent  marriage  to  one  with  whom  she  had  been  criminally  intimate  before 
divorce,  is  not  void  or  illegal.  Hill  vs.  Hill,  42  Pa.  St.,  204(1862). 

5  Platt’s  Appeal  80  Pa.  St.,  501  (1876);  Van  Storch  vs.  Griffin,  71  Pa.  St.,  241  (1872)  ;  Reel 
vs.  Elder,  62  Pa.  St. ,308  (1869)  ;  Colvin  vs.  Reed,  55  Pa.  St.,  375  (1867.) 
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where  it  is  made,  it  can  have  no  extra-territorial  effect,  and  a 
marriage  by  such  an  one  would  be  valid  in  Pennsylvania.1 

Care  should  be  taken  to  ascertain  that  both  of  the  parties 
(particularly  the  woman),  are  acting  in  the  matter  from  their  own 
will  and  choice,  and  that  no  imposition  is  being  practiced  to 
procure  the  marriage.  Force  or  fraud  vitiates  the  contract  of 
marriage  ab  initio  as  it  does  every  other  contract  into  which  it 
enters.  By  the  Act  of  8  May,  1854,  Section  I,2  where  an  alleged 
marriage  has  been  procured  by  fraud,  force  or  coercion,  and 
has  not  been  subsequently  ratified  by  the  acts  of  the  injured 
party,  the  courts  of  Common  Pleas  of  the  State  are  empowered 
to  grant  an  absolute  divorce.  The  Supreme  Court  in  consider¬ 
ing  the  meaning  of  this  act,  have  defined  what  amounts  to  fraud 
or  coercion  in  the  procuring  of  a  marriage.  “  It  is  not  pecu¬ 
niary  motives  or  delusive  promises  of  wealth,  position  and  the 
like,  which  are  the  procuring  fraud  contemplated  by  that  act. 
*  *  The  act  contemplated  no  pecuniary  or  even  moral  fraud, 

arising  from  delusive  hopes,  or  even  the  disappointment  of  just 
expectations.  Its  language  is  peculiar.  It  refers  not  to  a  mar¬ 
riage  merely,  but  to  an  alleged  marriage.  It  is  this  alleged 
marriage  which  must  be  procured  by  three  similar  causes  in  the 
effect  produced,  and  all  alike  affect  the  act  of  marriage.  The 
three  procuring  causes,  to  wit,  fraud,  force  and  coercion,  are 
linked  together  in  the  same  clause,  equally  qualify  the  same 
thing, to  wit,  an  alleged  marriage,  and  have  a  like  operation  as 
causes  of  dissolution.  P'orce  and  coercion  procure  not  a  law¬ 
ful  marriage,  but  one  only  alleged,  where  the  mental  assent  of 
the  injured  party  is  wanting.  Fraud  has  a  like  effect;  it  pro¬ 
cures  not  a  marriage  fully  assented  to  by  both  of  the  parties 
and  duly  solemnized,  but  one  where  the  unqualified  assent  of 
the  injured  party  is  wanting, and  where  the  very  act  of  marriage 
itself  is  tainted  by  the  fraud.  It  is  such  a  marriage  alleged 
by  one  party  and  not  confirmed  afterwards  by  the  injured 
party,  which  the  law  places  on  the  same  footing  as  one  procured 
by  force  or  coercion.  For  example,  a  mock  marriage  ceremony 
performed  without  the  intent  of  one  party,  at  least,  to  marry,  but 
fraudulently  set  up  and  alleged  to  be  a  real  marriage,  would  be 


1  Van  Storch  vs.  Griffin,  supra. 

2  Pur.  Dig.,  page  509,  pi.  7. 


such  an  alleged  marriage.  So  a  swindling  marriage  ceremony 
fraudulently  procured  to  be  performed  by  an  impostor  persona¬ 
ting  a  clergyman  or  magistrate.  There  have  been  instances,  also 
of  very  young  persons  cajoled  by  trick  and  artifice  into  a  marriage 
where  the  full  consent  of  the  mind  was  really  never  given.  In 
such  cases,  fraud,  like  force,  touches  the  very  act  of  marriage, 
and  if  not  confirmed  by  the  injured  party,  the  alleged  marriage 
may  be  inquired  into,  and  set  aside  by  the  court.  But  to  say 
that  a  failure  of  expectations  or  a  disappointment  of  hopes, 
though  founded  on  false  assurances  of  wealth  or  position, 
shall  set  aside  a  marriage  fully  assented  to  and  duly  solemnized 
as  one  merely  alleged,  and  to  declare  it  void  on  the  proof  of  the 
arts  of  the  courtship,  would  open  a  field  of  inquiry  as  limitless 
and  difficult  as  it  would  be  deceptive  and  injurious.  A  match 
for  wealth  may  be  not  the  less  a  match  for  love,  where  the  pre¬ 
ponderance  of  motive  would  be  difficult  to  be  weighed.  Avar¬ 
ice  may  be  baulked,  but  a  lover  is  secured.  The  legislature 
never  intended  to  encourage  such  inquiries,  or  to  annul  mar¬ 
riages  for  the  same  reasons  that  would  set  aside  a  stock  opera¬ 
tion  or  an  exchange  of  horses.”1 

In  a  recent  case  Chief  Justice  Sharswood  in  delivering  the 
opinion  of  the  Supreme  Court,2  referring  to  the  act  of  May  8th, 
1854,  said  :  “  By  this  language  must  of  course  be  understood 

such  fraud  as  would  at  common  law  render  a  marriage  void. 
It  is  settled  beyond  all  controversy  that  fraud  which  would 
vitiate  any  other  contract — even  an  executory  contract  to 
marry — will  not  have  that  effect  when  the  marriage  has  actually 
been  solemnized  and  consummated.”  The  law  “assumes  that  the 
party  in  entering  into  so  solemn  a  contract — involving  the  most 
important  duties  and  responsibilities  for  life,  and  upon  which 
his  happiness  so  much  depends — has  made  all  proper  inquir¬ 
ies,  or  is  willing  to  take  the  other  party  upon  trust  without 
inquiry.  *  *  The  fraud  must  be  in  what  has  been  some¬ 

times  termed  the  cssentialia  of  the  contract.  False  personation 
by  one  of  another  person  would  undoubtedly  be  such  a  case. 
As  to  any  other  it  will  be  found  difficult  after  looking  through 


1  Agnew  J.,  in  Cronise  vs.  Cronise,  54  Pa.  St.,  263  (1867)  ;  and  see  Barnett 
Pa.  St.,  13  (1859). 

2  Allen’s  Appeal,  99  Pa.  St.,  196  (1881). 
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all  the  authorities,  to  lay  down  any  rule  which  can  sharply  define 
and  distinguish  what  are  and  what  are  not  essentials.  Every  case 
must,  to  some  extent,  depend  on  its  own  circumstances.”  The 
want  of  chastity  before  marriage  on  the  part  of  the  woman,  though 
she  exoressly  represents  herself  to  be  virtuous,  is  not  a  ground 
for  avoiding  the  contract.  Actual  pregnancy  by  another  man 
at  the  time  of  her  marriage  is  a  graver  matter.  The  marriage 
status  of  the  parties  here  is  changed.  The  husband  must 
either  publish  his  wife’s  shame  or  accept  as  his  offspring  the 
child  of  a  stranger.  Even  here  no  fixed  rule  can  be  laid  down. 
The  right  of  the  husband  to  have  the  mariage  declared  void 
must  depend  on  the  extent  and  nature  of  the  fraud  in  the 
particular  case.  In  Allen’s  Appeal  [supra),  however,  a  divorce 
was  granted  on  this  ground,  after  an  investigation  of  the  facts 
before  a  jury. 

Persons  who  have  not  sufficient  understanding  to  transact 
the  ordinary  affairs  and  business  of  life,  are  incapable  of  intel¬ 
ligently  entering  into  the  marriage  relation.  The  marriage  of 
idiots  or  lunatics  is  therefore  void  ab  initio 7 

No  person  is  capable  of  entering  into  a  binding  contract 
of  marriage  until  he  or  she  has  arrived  at  what  has  been  fixed 
by  the  common  law  as  the  age  of  consent.  This  is  fourteen 
years  in  males  and  twelve  in  females.  It  is  presumed  that  at 
the  ages  named,  the  parties  have  sufficient  discretion  to  have 
an  intelligent  idea  of  the  obligations  of  the  contract,  and  they 
can  then  bind  themselves  irrevocably.  Marriage  at  an  earlier 
age  is  inchoate  and  may  be  avoided  by  the  parties  on  arriving 
at  the  age  of  consent.2  Happily  the  marriage  of  children  under 
the  ages  of  twelve  or  fourteen  is  unknown  in  our  country.  We 
may  therefore  pass  on  to  the  law  relating  to  the  marriage  of 
minors  of  an  age  sufficient  to  contract ,  who  arc  married  without 
the  consent  of  parents  or  guardians  and  without  the  publication 
of  bans. 

This  is  the  first  and  most  important  of  the  cases  in  which 
the  law  imposes  a  penalty  on  the  celebrant  for  a  failure  to  com¬ 
ply  with  its  provisions.  We  are  here  again  met  by  the  antiquated 
acts  of  1701  and  1729.  The  latter  is  a  supplement  to  the  former, 


1  Walters’  Appeal,  70  Pa  St.,  392  (1872). 

2  Blackstone’s  Commentaries,*  page  436;  2  Kent’s  Commentaries,  page  78. 


and  recites  in  its  preamble:  “Whereas  the  good  intention 
of  an  act  of  assembly  of  this  province,  entitled  an  act  for  pre¬ 
venting  clandestine  marriages,  hath  been  very  much  eluded  by 
reason  that  no  proper  penalty  is  by  the  said  law  imposed  upon 
the  Justice  of  Peace  or  other  persons,  marrying  or  joining 
in  marriage  any  persons  contrary  to  the  intent  and  meaning  of 
the  said  act.  For  the  remedying  whereof/'  it  is  enacted  in 
substance  as  follows:  Section  I.  No  justice  of  the  peace  shall 
sign  the  publication  of  an  intended  marriage  unless  one  of 
the  parties  lives  in  the  county,  and  unless  a  certificate  of  the 
consent  of  the  parent,  guardian  or  master  is  first  produced 
before  him,  if  either  of  the  parties  is  under  twenty-one  years 
of  age,  or  under  the  tuition  of  parents,  or  is  an  indented  ser¬ 
vant,  provided  the  parent,  guardian  or  master  is  in  the  province 
andx  can  be  consulted  with.  NX  person  shall  publish  the  bans 
of  matrimony  or  intentions  of  marriage  between  any  persons 
in  any  church  or  other  place  of  worship,  unless  one  of  the 
parties  lives  in  the  county  where  the  publication  is  made,  and 
unless  a  certificate  is  received  of  the  consent  of  the  parent, 
guardian  or  master,  if  the  latter  persons  live  within  the  pro¬ 
vince.  Sec.  2.  A  penalty  of  fifty  pounds  ($133-33 %)  recover¬ 
able  by  the  person  aggrieved,  is  imposed  on  any  justice  of  the 
peace,  clergyman  or  other  person  joining  in  marriage  any  per¬ 
sons  without  publication  being  first  made  as  provided,  and  on 
any  justice  of  the  peace  present  at,  or  subscribing  his  name  as 
a  witness  to  any  marriage  within  the  province,  without  such 
publication.  Sec.  3.  The  provisions  of  the  act  do  not  extend 
to  persons  married  in  the  religious  society  to  which  they 
belong  if  twenty  days  notice  be  given  to  the  parent,  guardian 
or  master,  provided  the  latter  live  in  the  province.  Xor  does 
the  act  extend  to  persons  marrying  by  authority  of  any  lawful 
license,  if  a  certificate  of  consent  of  parents,  etc.,  be  certified 
in  the  body  of  the  license.* 2 

Although  publication  of  bans  and  a  formal  certificate  of 
consent  are  required  by  the  act,  consent  actually  given  is 
sufficient,  though  not  in  the  form  of  a  certificate.  “According 

iThe  word  is  “or”  in  the  act,  but  must  be  read  “and.” 

(1849.) 

2  Pur.  Dig.,  page  IC03,  pi.  4. 
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to  the  letter  of  the  act,  a  father  actually  present,  consenting  to 
the  marriage  and  wishing  it  God  speed,  might  turn  to  the  offi¬ 
ciating  minister  or  magistrate  at  the  conclusion,  and  demand 
the  penalty  of  him  because  the  bans  had  not  been  published 
or  a  license  procured  with  his  approbation  certified  in  the  body 
of  it.  Such  a  pretension  would  be  monstrous.  Yet  in  the  case 
of  a  marriage,  not  in  the  parent’s  presence,  but  in  pursu¬ 
ance  of  his  verbal  consent,  the  injustice  of  the  forfeiture,  though 
less  glaring,  would  be  equal  in  the  degree.  To  inflict  the  penalty 
on  one  who  may  have  been  decoyed  into  the  forfeiture  of  it, 
by  the  acts  of  him  who  claims  it,  would  be  intolerable,  and  I 
take  it  to  be  a  sound  construction  of  the  statute,  to  hold  the 
party  irresponsible  wherever  the  parent  has  actually  given  his 
consent,  whether  in  the  form  of  a  certificate  or  verbal  declara¬ 
tion.”  1  In  1835  it  is  said  by  the  Supreme  Court:  “The 
notion  that  the  acts  of  1700  and  1729-30  are  obsolete  in 
their  provisions  for  publication  of  bans,  is  a  novel  one.  These 
provisions  were  not  introduced  to  serve  a  particular  time  or 
occasion,  and  they  are  consequently  the  law  of  our  day,  though 
capable  *  *  of  being  satisfied  by  less  than  the  certificate  of 
consent  appointed  as  the  statutory  substitute  for  publication. 
*  *  *  But  where  there  was  not  actual  consent  or  such  indi¬ 
cations  of  it  as  would  make  an  averment  of  dissent  a  fraud, 
which  it  is  not  the  policy  of  the  Statute  to  encourage,  it  never 
has  been  doubted  that  its  requirements  must  have  been  com¬ 
plied  with  in  order  to  save  the  penalty.”2 

While  it  is  competent  in  an  action  for  the  penalty  to  show 
in  defence  that  the  parent,  previous  to  the  marriage,  encouraged 
and  assented  thereto,  it  is  not  competent  to  show  that  after  the 
marriage  the  parent  was  satisfied  with  it.3 

Where  a  father  has  turned  his  daughter  out  on  the  world, 
he  thereby  relinquishes  his  parental  rights  in  relation  to 
her  person,  and  absolves  her  from  filial  allegiance.  He  is 
not  allowed  to  recover  the  penalty4  of  the  law  for  joining 
her  in  marriage  without  his  consent  and  without  the  publica- 


1  Gibson  J.  in  Rodebaugh  vs.  Sanks,  2  Watts  10  (1833.) 

2  Gibson  J.  in  Helfenstein  vs.  Thomas,  5  Rawle,  209  (1835.) 

3  Carskadden  vs.  Poorman,  10  Watts,  82  (1840.) 

4  Stansbury  vs.  Bertron,  7  W.  &  S.,  363  (1844.) 
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tion  of  bans.  The  same  rule  of  law  is  applicable  in  the  case  of  a 
son. 1  No  matter  what  motive  may  compel  the  father  of  a  minor  to 
relinquish  his  parental  control,  provided  it  is  relinquished,  when 
the  fact  is  clearly  established,  the  law  will  not  tolerate  the  reasser¬ 
tion  of  such  rights  merely  for  the  purpose  of  punishing  those 
who  have  acted  on  the  faith  of  a  precedent  relinquishment. 
Moral  degradation  rendering  a  parent  unfit  to  take  care  of  his 
minor  child  does  not  relieve  the  celebrant  from  the  obligation  of 
obtaining  the  parent’s  consent  to  the  marriage  of  the  minor. 
There  must  have  been  a  relinquishment  of  parental  authority.1 

No  penalty  is  recoverable  for  marrying  the  minor  child  of 
a  citizen  of  another  State,  not  resident  within  the  Common¬ 
wealth  of  Pennsylvania,  against  the  consent  of  the  parent. 
The  reason  given  for  this  is,  that  no  parental  right  within  the 
protection  of  our  laws  has  been  violated.2 

The  object  of  the  penalty  prescribed  by  the  act  is  not  to 
make  compensation  to  injured  parents,  for,  in  many  cases,  fifty 
pounds  would  be  no  compensation.  It  is  to  punish  and  deter 
all  ministers  and  magistrates  from  performing  the  ceremony 
where  one  of  the  parties  is  an  infant  and  the  attempt  clandes¬ 
tine. 3  The  law  implies  injury  to  the  parent  without  proof  of 
actual  damage,  and  where  the  regulations  of  the  Statute  have 
not  been  complied  with,  the  officiating  party  proceeds  at  his 
peril.4  Mr.  Justice  Burnside  thought  the  penalty  too  light.  He 
says  :  “  It  is  no  penalty  where  the  minor  is  rich,  and  I  have  often 
thought  that  it  would  be  wise  in  the  Legislature  to  add  imprison¬ 
ment  to  the  penalty.  Ministers  and  justices  of  the  peace  would 
not  go  to  prison  for  a  marriage  fee.  Until  that  is  done  the 
mischief  will  never  be  stopped.”  3  The  Governor  of  the  Com¬ 
monwealth  in  his  recent  message  recommends  to  the  Legisla¬ 
ture  the  passage  of  a  law  “  making  it  a  misdemeanor  punishable 
by  fine  and  imprisonment  for  any  magistrate  or  clergyman  to 
marry  any  minor  or  other  person  in  violation  of  law.  ” 

Where  both  parents  are  living,  of  course  the  father  is  the 
proper  person  to  proceed  against  the  clergyman  or  magistrate 

1  Robinson  vs.  English,  34  Pa.  St.,  327  (1859.) 

2  Beilin  vs.  Shiner,  12  Pa.  St.,  205  (1849). 

3  Buchanan  vs.  Thorn,  1  Pa.  St.,  431  (1845)  ;  Hill  7’s.  Williams,  14  S.  and  R.,  287  (1826). 

4  Helfenstein  vs.  Thomas,  5  Rawle,  209  (1835);  Donahue  vs.  Dougherty,  5  Rawle,  (1835). 
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for  the  penalty  for  marrying  his  minor  child  without  his  con¬ 
sent.  Where  the  father  is  dead,  the  mother  may  bring  the 
action.1  Where  the  father  is  dead  and  the  minor  married  has 
both  a  mother  and  a  guardian,  either  may  sue,  but  the  mother 
is  generally  regarded  as  the  person  most  aggrieved.1  The 
parent  of  a  bastard  may  sue  for  the  penalty  for  marrying  the 
latter  if  he  or  she  is  a  minor.2 

The  joining  of  two  persons  in  matrimony  is  but  one  act 
and  one  offence,  on  which  only  one  penalty  of  fifty  pounds  was 
intended  to  be  imposed.  Therefore  where  two  minors  are 
married  without  the  consent  of  their  parents,  and  the  parent 
of  one  of  the  parties  has  already  recovered  the  penalty,  no 
action  can  be  maintained  for  it  by  the  parent  of  the  other 
party.3  In  a  suit  for  the  penalty,  the  verdict  must  be  for  the 
exact  amount  of  the  penalty,  neither  more  nor  less.2  Ignor¬ 
ance  of  the  minor’s  age  is  no  defence  to  the  action.  “The 
law  has  furnished  a  guide  for  doubtful  cases  by  which  a 
minister  or  magistrate  may  proceed  securely  and  when  he 
forsakes  it  for  the  guidance  of  his  senses,  he  proceeds  at  his 
peril.”  4 

The  Act  of  June  2,  1871, 5  referring  to  the  Act  of  14  Feb¬ 
ruary,  1729  ( supra ),  provides  that  the  penalty  for  joining  in 
marriage  persons  under  twenty-one  years  of  age  shall  not  be 
imposed  “  unless  such  justice  of  the  peace,  clergyman,  minister 
or  other  person  performing  the  marriage  ceremony  shall,  at 
the  time  of  joining  them  in  marriage,  knowingly  or  wilfully 
perform  such  marriage  ceremony  in  disregard  of  the  provisions 
of  the  first  section  of  the  Act  aforesaid.”  The  effect  of  this 
Act  of  1871  has,  within  a  year  past,  been  determined  by  the 
Supreme  Court.  An  action  was  brought  for  the  penalty  im¬ 
posed  by  the  Act  of  1701  and  the  second  section  of  the  Act  of 
1729  for  uniting  in  marriage  persons  under  the  age  of  twenty- 
one  years  without  the  publication  of  bans  or  the  consent  of  the 
parents.  The  Court  say  that  the  Act  of  1871  “exempts  from 
the  liability  of  the  second  section  only  of  the  Act  of  1 729-30 

1  Buchanan  vs.  Thorn,  i  Pa.  St.,  431  (1845);  Norris  vs  Pilmore,  1  Yeates,4os  (1794). 

2  Macklin  vs.  Taylor,  Addison,  212  (1794). 

3  Hill  vs.  Williams,  14  S.  and  R.,  287  (1826). 

4  Gibson,  C.  J.,  in  Donahue  vs.  Dougherty,  5  Rawle,  124  (1835). 

5  Pur.  Dig.,  page  1004,  pi.  12. 
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in  case  of  a  wilful  disregard  of  the  provisions  of  the  first  sec¬ 
tion.  This  first  section  prescribes  under  what  state  of  facts 
the  bans  of  matrimony  may  be  published,  and  the  justice  of 
the  peace  subscribes  his  name  to  the  publication,  but  does 
not  dispense  with  the  necessity  of  the  bans  being  properly 
published  and  the  consent  of  the  parents  being  duly  obtained. 
This  action  is  not  based  on  the  first  section  of  the  Act  of 
1729-30,  for  an  improper  publication,  but  on  the  following  sec¬ 
tion,  for  no  publication.  The  Act  of  1871  is  therefore  inap¬ 
plicable.”1  That  is,  the  Act  of  1871,  which  was  apparently 
intended  to  relieve  clergymen  and  others  from  liabilitv  for 
all  but  wilful  violations  of  the  act  requiring  the  consent  of 
parents,  has  been  found  to  apply  only  to  an  improperpublication 
of  bans.  Publication  of  bans  is,  in  our  times,  not  resorted  to. 
The  Act  of  1871  does  not,  therefore,  relieve  from  responsibility, 
but  leaves  the  celebrant  practically  in  the  same  position  as 
before  its  passage,  namely,  he  is  liable  for  the  penalty  whether 
he  knowingly  or  ignorantly  marries  a  minor  without  the  con¬ 
sent  of  the  parent  or  guardian. 

The  result  of  the  legislation  and  judicial  decisions  is, 
therefore,  that  the  marriage  of  a  person  under  twenty-one 
years  of  age,  by  a  clergyman  or  other  person,  without  the  con¬ 
sent  of  the  parent  or  guardian,  makes  the  celebrant  liable  to  a 
penalty  of  fifty  pounds,  to  be  recovered  by  the  party  aggrieved, 
provided  the  minor  is  under  the  parental  authority.  W  hile 
this  is  true,  nevertheless,  so  far  as  the  marriage  itself  is  con¬ 
cerned,  it  is  valid  and  binding  on  the  contracting  parties.2 

The  Acts  of  1701  and  1729  prohibit,  under  a  penalty,  the 
marriage  of  a  servant  without  the  consent  of  the  master.  To 
whom  does  this  apply?  The  act  does  not  include  appren¬ 
tices.3  They  are  regarded  as  having  a  higher  standing  or 
grade  in  society  than  he  who  is  commonly  denominated  a  ser¬ 
vant.  At  no  period  in  Pennsylvania  has  the  latter  term  been 
extended  to  an  apprentice,  and  therefore  a  master  cannot  sup¬ 
port  an  action  against  a  clergyman  for  marrying  an  apprentice 
without  the  master’s  consent. 


1  Reed  vs.  Martin,  15  W.  N.  C.,  177  (June,  1884). 

2  Beelman  vs.  Roush,  26  Pa.  St.,  511  (1856)  ;  Helfenstein  vs.  Thomas,  5  Rawle,  211  (1835). 

3  Altemus  vs.  Ely,  3  Rawle,  305  (1832) ;  Zieber  vs.  Boos,  2  Yeates,  321,(1798). 
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Who,  then,  are  servants?  Chief  Justice  Gibson  (con¬ 
struing  another  Act  of  Assembly)  finds  them  to  be  “that 
class  of  persons  who  make  part  of  a  man’s  family,  whose 
employment  is  about  the  house  or  its  appurtenances,  such 
as  the  stable,  etc.,  or  who  residing  in  the  house,  are  at  the 
command  of  the  master,  to  be  employed  at  his  pleasure, 
either  in  the  house  or  elsewhere.’’1  Indented  servants  spoken 
of  in  the  Act  of  1729,  would,  therefore,  seem  to  be  menial 
servants,  who  are  bound  to  service  for  a  definite  period.  The 
present  method  of  engaging  menial  servants  by  the  week 
or  month,  seems  of  necessity  to  remove  them  from  the  penalty 
of  the  Act  of  1701,  namely,  “to  serve  their  respective  masters 
or  mistresses  one  whole  year  after  their  time  of  servitude 
by  indenture  or  engagement  is  expired,”  etc.,  if  they  are  mar¬ 
ried  without  the  master’s  consent.  How  could  a  master 
proceed  for  the  penalty  against  the  person  joining  the  servant 
in  marriage,  where  by  reason  of  the  shortness  of  the  engage¬ 
ment  of  the  servant,  the  master  can  suffer  no  damage  by  the 
marriage  ? 

Another  suggestion  may  be  ventured  as  to  the  persons 
intended  to  be  affected  by  the  provisions  of  the  act  relating 
to  “servants,”  or  “indented  servants.”  In  the  early  history 
of  our  country,  persons  desiring  to  settle  here,  and  being  un¬ 
able  to  pay  the  cost  of  transportation  hither,  frequently 
shipped  themselves  and  children  as  servants,  binding  them¬ 
selves  to  serve  for  a  definite  period.2  These  people,  or  servants, 
were  by  various  laws  reduced  to  a  very  degraded  condition. 
They  were  a  species  of  property,  and  held  a  middle  rank  be¬ 
tween  slaves  and  freemen.  To  these  people  the  acts  relating 
to  marriage  might  reasonably  be  applied.  The  master,  for  a 
deprivation  of  even  a  part  of  their  services  by  a  marriage, 
might  desire  a  prolongation  of  their  servitude.  Having  a  spe¬ 
cies  of  property  in  the  servant,  the  master  might  well  sue  for 
the  penalty  for  the  marrying  of  his  servant  without  his  con¬ 
sent.  I  have  been  unable  to  find  a  reported  case  of  a  pro¬ 
ceeding  by  a  master  for  the  penalty  named  in  these  acts 

1  Ex  Parte  Meason,  5  Binney,  175  (1812) ;  Boniface  vs.  Scott,  3  S.  and  R.,  352  (1817);  In  re 
Est.  Miller,  1  Ashm.,  323  (1831). 

2  Respublica  vs.  Keppele,  1  Yeates,  236  (1793). 
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(except  the  case  of  an  apprentice  already  noticed),  and  I  ven¬ 
ture  to  assert,  that  none  can  now  be  sustained  under  the  pres¬ 
ent  method  of  engaging  “servants.” 

The  last  class  of  marriages,  for  the  solemnization  of  which 
a  penalty  is  imposed,  is  that  of  intoxicated  persons.  A  clergy¬ 
man  or  other  person  who  marries  a  person  intoxicated,  is  upon 
conviction,  deemed  guilty  of  a  misdemeanor  and  is  punishable  by 
the  imposition  of  a  fine  of  fifty  dollars,  and  an  imprisonment  at 
the  discretion  of  the  court,  not  exceeding  sixty  days. 1  No  one 
of  ordinary  perception  and  self-respect,  could,  of  course,  be 
induced  to  perform  the  ceremony  under  such  circumstances,  but 
a  knowledge  of  the  serious  and  criminal  character  of  the  act 
cannot  fail  to  increase  the  care  to  be  exercised  on  such  occasions. 

While  the  law  does  not  require  the  solemnization  of  mar¬ 
riage  to  take  place  in  the  presence  of  a  clergyman,  it  necessarily 
recognizes  the  fact  that  a  large  proportion  of  marriages  is  per¬ 
formed  by  them.  Certain  duties  are,  therefore,  imposed  upon 
them  in  regard  to  registration. 

In  Philadelphia 2  the  health  officer  is  required  to  register, 
in  books  provided  for  the  purpose,  the  returns  made  to  him  of 
the  marriages  contracted  in  the  city,  and  to  send  an  abstract  of 
the  record  to  the  City  Councils  in  February  of  each  year.  It 
is  the  duty  of  clergymen  of  all  denominations,  and  of  all 
clerks  and  keepers  of  records  of  all  churches  and  religious 
societies,  and  of  other  persons  by  or  before  whom  any  marriage 
may  be  solemnized  or  contracted,  to  report  their  names  and 
places  of  residence  to  the  health  officer  at  the  Board  of  Health, 
in  order  that  they  may  be  properly  registered.  If  the  clergy¬ 
man  or  other  person  remove  to  any  other  place  of  residence, 
it  is  his  duty  to  notify  the  health  officer  within  thirty  days 
thereafter.  In  addition  to  registering  and  keeping  properly 
registered  his  own  name  and  address,  the  clergyman  must  see 
that  the  marriages  solemnized  by  him  are  properly  registered. 
Thus,  it  is  provided,  that  every  clergyman,  or  other  person,  etc., 
shall  make  a  faithful  return  of  the  marriages  solemnized  by  him 
to  the  health  officer,  at  the  expiration  of  every  three  months. 

1  Act  of  8  May,  1854,  §  4,  Pur,  Dig.  p.  1004,  pi.  8. 

2  Act  of  8  March,  i860,  Pur.  Dig.  p.  1257,  et  seq. 

Similar  acts  have  been  passed  affecting  other  parts  of  the  State.  See  Pur.  Dig.  pages 
2070  and  1260. 
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This  must  be  in  the  form  of  a  certificate,  which  should 
contain  the  full  name  of  the  husband,  his  occupation,  the  place 
of  his  birth,  his  residence  and  age,  the  date  of  the  marriage,  the 
full  name  of  the  wife  previous  to  her  marriage,  and  her  age,  the 
color  of  the  parties,  the  place  where  the  marriage  ceremony  was 
performed  and  the  name  of  the  officiating  clergyman  or  other 
person.  Blank  forms  are  supplied  gratuitously  to  clergymen 
and  other  persons  whose  duty  it  is  to  make  these  returns. 

The  penalty  imposed  for  neglecting  or  refusing  to  regis¬ 
ter  his  own  name  and  residence,  or  for  neglecting  or  refusing 
to  properly  register  a  marriage,  a  fine  of  ten  dollars  for  each 
offence. 

It  is  important  that  the  returns  of  marriages  and  their  reg¬ 
istration  should  be  carefully  made,  since  the  books  or  registers 
kept  by  the  health  officer  or  a  certificate  duly  certified  by  him 
as  containing  a  copy  of  the  record  of  any  marriage,  are  by  law 
declared  to  be  primci  facie  evidence  of  the  marriage  and  must 
be  so  received  in  any  court  of  the  State. 

The  health  officer  is  ordinarily  entitled  to  a  fee  for  giving 
a  certificate  or  making  a  search  of  his  records,  but  the  members 
of  the  three  learned  professions,  physicians,  clergymen  and 
lawyers,  are  entitled  to  free  access  to  the  registers  at  all  times. 
In  Pennsylvania  marriages  consummated  before  the  registration 
acts  went  into  effect,  may  also  be  registered.  First,  where  there 
is  a  marriage  certificate  in  existence  it  may  be  authenticated 
either  by  the  affidavit  of  the  clergyman  who  performed  the  mar¬ 
riage,  or  if  he  is  dead,  by  the  affidavit  of  two  persons  acquainted 
with  his  handwriting,  and  who  knew  his  signature.  Upon  this  the 
marriage  is  registered  and  the  record  or  a  certified  copy  of  it  be¬ 
comes  prima  facie  evidence  of  the  marriage.1  Second,  where 
the  parties  never  received,  or  have  lost  the  original  marriage 
certificate,  and  where  the  record  of  marriage  is  lost,  mislaid  or 
destroyed,  or  when  the  place  of  deposit  of  the  record  is  unknown, 
still  the  marriage  may  be  registered  if  proven  to  the  satisfaction 
of  the  health  officer.  The  marriage  may  be  proven  by  the  affi¬ 
davit  of  the  party  or  parties  married  setting  forth  the  name  of 
the  person  who  performed  the  ceremony,  and  that  due  and  dili- 


i  Act  of  22  March,  1865,  Pur.  Dig.,  page  1259,  pi.  14. 
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crent  search  has  been  made  for  the  record  and  that  it  cannot  be 

o 

found.  The  identity  of  the  party  or  parties  married  must  be  veri¬ 
fied  by  the  affidavits  of  at  least  two  witnesses,  setting  forth  that 
they  have  known  the  parties  to  have  lived  and  cohabited  to¬ 
gether  as  husband  and  wife,  and  that  the  marriage  was  never 
doubted  or  disputed,  and  that  an  acknowledgment  was  made  in 
their  presence  by  the  parties  that  they  were  husband  and  wife.1 

What,  then,  are  the  obligations  of  a  clergyman  when 
parties  present  themselves  to  be  married  ?  He  should  ascer¬ 
tain  by  personal  inquiry. 

1.  Whether  the  parties  are  related  by  blood  or  marriage 
within  the  prohibited  degrees. . 

2.  Whether  either  of  them,  has  a  husband  or  wife  living. 

3.  Whether  either  has  been  divorced  from  a  former  hus¬ 
band  or  wife;  and  how,  when  and  where  such  divorce  was 
obtained. 

4.  Whether  the  parties  are  acting  of  their  own  free  will 
and  choice,  and 

5.  Their  ages. 

6.  Where  the  parties  are  minors,  he  should  require  the 
actual,  if  possible,  the  written  consent  of  the  parents. 

The  existence  of  the  remaining  obstructions  to  the  mar¬ 
riage,  (1)  the  absence  of  mental  capacity,  and  (2)  intoxication, 
may  be  determined  by  personal  observation. 

For  a  failure  to  fulfil  some  of  these  obligations  in  marry¬ 
ing  the  parties,  the  clergyman,  as  we  have  seen,  may  be  pun¬ 
ished  by  the  imposition  of  a  pecuniary  penalty.  In  one  case 
he  may  be  imprisoned.  How  is  he  to  procure  the  information 
which  will  protect  him  in  the  discharge  of  his  duty  ?  Where 
the  parties  are  known  to  him  the  case  presents  no  difficulty, 
but  I  apprehend  that  many  requests  are  received  for  the  per¬ 
formance  of  the  marriage  ceremony  where  the  parties  are 
strangers  to  the  clergyman. 

Unlike  the  law  of  New  York,  the  law  of  Pennsylvania  does 
not  authorize  him  to  administer  an  oath  to  the  parties  and  to 
interrogate  them  as  to  the  matters  concerning  which  he  ought 
to  be  informed. 


1  Act  of  11  April,  1866,  Pur.  Dig.  page  1259,  pi.  15. 
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There  is  no  municipal  or  other  officer  from  whom  a  license 
to  be  married  can  be  obtained,  before  whom  the  parties  might 
be  examined  under  oath,  as  in  the  State  of  Massachusetts. 

Our  State  law  should  be  changed.  It  imposes  duties  with¬ 
out  supplying  the  celebrant  with  the  power  or  the  means  of 
properly  and  safely  performing  them.  The  Statutes,  without 
an  examination  of  the  judicial  decisions,  are  misleading  and 
well-nigh  unintelligible.  What  the  law  should  be,  I  do  not  vent¬ 
ure  to  assert,  further  than  to  urge  that  it  be  a  “  license  law.” 
This  would,  in  effect,  shift  the  responsibility  for  a  marriage 
from  the  clergyman  to  a  public  officer  having  power  to  admin¬ 
ister  oaths,  to  make  the  necessary  inquiries  and  to  keep  the 
registry  of  marriages.  While  the  law  remains  as  it  now  is, 
the  first  step  toward  protection  for  the  clergyman  in  the  per¬ 
formance  of  the  marriage  ceremony  would  be:  (i)  The  use  of 
printed  blanks  containing  interrogatories,  the  answers  to  be 
written  in  and  signed  by  the  parties  with  a  declaration  of  their 
truth.  (2)  The  use  of  a  form  for  a  written  consent  to  be  signed 
by  parents  or  guardians  in  the  case  of  the  marriage  of  minors. 

The  pecuniary  penalty  is  a  matter  of  small  import¬ 
ance.  The  scandal  and  notoriety  of  having  done,  or  assisted 
others  in  doing,  an  illegal  act, and  of  having  brought  sorrow 
and  disappointment  into  a  home,  are  weightier  matters.  The 
contract  itself  is  a  momentous  one  to  the  parties.  These 
considerations  should  induce  celebrants  and  parties  to  surround 
a  marriage  ceremony  with  all  possible  safe-guards.  Every 
formality  which  tends  to  this  end  should  be  observed,  even 
though  in  many  cases  it  may  seem  unnecessary. 
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APPENDIX. 


The  following  form  of  request  for  the  solemnization  of  marriage,  is  suggested.  Each 
of  the  parties  should  be  handed  a  copy  of  the  lorm,  and  each  be  requested  to  write  in 
the  answers  and  sign  the  paper  in  the  presence  of  two  witnesses,  who  should  sign 
their  names  and  add  the  places  of  their  residence.  From  the  answers,  the  celebrant  will 
receive  the  information  he  ought  to  have  and  from  them.  also,  he  can  make  out  his 
return  to  be  sent  to  the  Health  Officer. 

Request  for  the  Solemnization  of  Marriage. 


I, . residing  at . 

. do  hereby  request 

The  Rev . 

residing  at . to  join  me  in  marriage 

with  . 

residing  at . 


and  I  do  solemnly  and  truly  declare  that  the  answers  made  by  me  to  the  questions 
hereinafter  contained,  are  true  to  the  best  of  my  knowledge  and  belief. 

What  is  your  full  name  ?  . 

What  is  your  occupation  ?  .  . 

Where  do  you  reside  ?  . . 

What  is  your  exact  age  ?  .  . 

Where  were  you  born  ?  . 

Are  you  related  by  blood  or  marriage  to  the  person  whom  you  now  desire  to 

marry  ? . 

Have  you  ever  been  married  before,  and  if  so,  how  was  the  marriage  dissolved  ? 


If  by  divorce,  when,  where  and  on  what  grounds  was  the  divorce  obtained? 


Are  your  parents  both  living? . . 

Where  do  your  parents  reside  ?  . 

Are  they  informed  of  and  do  they  consent  to  your  intended  marriage  ? . 

I  further  declare  that  I  am  acting  in  the  matter  of  my  intended  marriage  of  my  own 
freewill  and  choice,  and  that  I  know  of  no  reason  why  the  said  marriage  may  not 
lawfully  be  made.  In  witness  whereof,  I  have  hereunto  subscribed  my  name. 


Signed  in  the  presence  of  us: 


Residing  at 


Residing  at 
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Consent  to  the  Marriage  of  a 
Child  or  Ward. 


To  the  Rev . 

I, . residing  at . ' 

.  am  the  . of 

.  residing  at . 


who  is  now . years  of  age.  I  am  informed  of  the  intended  marriage 

of  my  said .  to  . . 


and  hereby  consent  to  the  said  marriage.  In  witness  whereof  I  have  hereunto 
subscribed  my  name. 

Signed  in  the  presence  of  us 


Residing  at 


Residing  at 


